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Dear Mr. Viterna:

You request an opinion construing several statutes with respect
to vhen s mentally 111 person may be detained in the county jail.
first ask whether article 5115, V.T.C.S., conflicts with
5547-26, V.T.C.S. Article 5115 provides in part:

The Ccmmissioners Court shall provide safe
and suifgble jJails for their respective
counties. . . . ‘

*« % & s

SUITABLE SEGREGATION

The term 'safe and suitable jails,' as used in
this Act, shall be construed to mean jails which
provide : sdequate segregation facilities . . .
separating witnesses from all clsesifications of
prisoness; ‘and males from females. . . .

.- No_person suspected of dinsanity, or who has
. been egfl:]E Ei_&jed insane, shsll be housed or

.+held in.y:jail, except that such a person who

demonstrates- homicidal tendencies, and who must be
restrained from committing acts of violence
against otler persons, may be held in & jail for a
period of time not to exceed s total of twenty-

- four (24): hours, " during which period he shall be

kept unde: observation continucusly. At the end
of the twenty-four (24) hour period, such person
shall be ieleased or taken to a hospital or mental
hospital. Furthermore, for such temporary holding
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of each person suupected of insanity, or who has
been legally adjuiged insane, there shall be
provided [a padded cell]. (Emphasis added).

The last paragraph quoted does not relate to the ordinary county
jail prisoner who has been srrested for violating a criminal law. 1In
our opinion it means that a jail shall not be used to house persons
solely on the ground that they appear to be insane or have been
adjudged inssne. An exception is made for any such person who
"demonstrates homicidal tendeacies” and has to be restrained from acts
of violence against others. The requirements of article 5115 are
appropriate for desling wit)h insane persons vho are incarcerated for
the purpose of restraining them from committing acts of violence; they
make little sense when ap)rlied to prisoners arrested on criminal
charges, since incarceratior may last no more than 24 hours and must
be followed by the individusl's release or hospitalization.

In our opinion, the quoted paragraph deals with insane persons
placed in jail to restrain them from acts of violence and not with
persons jailed for criminal charges. Only the former category of
persons are required by article 5115 to be held in a padded cell,
Lozano v. Smith, 718 F.2d 756, .759 n. 6 (5th Cir. 1983) (dicta)
(article SI15 does not require Telease or transfer of persons held on
criminal charges who are coincidentally 4insane); contras Wright v,
Wagner, 641 F.2d 239 (5th Cir. 1981) (dicta) (article 5115 requires
padded cell for prisoner legally adjudged 1insane or suspected of
insanity). The standards prescribed in article 5115 "are minimum
standards only." The Texas Commission on Jail Standards is empowered
to establish "winimwm stasdards for the construction, equipment,
maintenance, and operation of 'county jails" and "“for the custody,
care, and treatment of -prisoners.” V.T.C.S, art, 5115.1, $9(a)(1),
(2). The commission has required that a jail have one or more padded
cells "for tnporary holding of violent persons or persons suspected
of 4insanity." 37 T.A.C.  $259.66 (1980). The commission has in
addition required each shuriff to develop L plan for classifying
inmates, vhich must provide for

(tlhe . separate housing of persoms suspected of
insanity or who hive been lagally adjudged insane,
apd . persons who . . . %

committing . .acts of <violence against other
petm- . -8’9

37 T.A.C. -271.2(9) (1980). Thus, any .violent prisoner, insane
prisonsr, or prisoner "suspscted of insanity” must be placed in a
padded cell.

o

Article 5547-26, V.T.C.8., was enacted ss part of the 1983
revision to the Texas Mental Health Code. Acts 1983, 68th Leg., ch.
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47, at 211. 1t 1is among tha Mental Health Code provisions anénded in
1985 by House Bill No. 1256. Acts 1985, 69th Leg., ch, 70, at 28],

Articles 5547-26 through 5547-30, V.T.C.S., provide for the

emergency deteuntion of a person believed to be mentally 11l1. Article
$547-26(a) provides as follows:

Any pesce officer, wvho has reasom to believe
and does believe upon the representation of a
credible person, or upon the basis of the conduct
of a person, or the circumstances under which the
person is found, that the person is mentally 111
and because of suth wental 4llpess represents a
substantial risk I serious harm to himself or
others unless imm¢distely restrsined, which harm
may be dJdemonstreted either by the person's
behavior or by evidence of severe emotional
distress and deterioration in his mental condition
to the extent that the person camnot remsin at
Idberty, and who believes there is not sufficient
time to obtain s wvarrant, wmay, without first
obtaining a warrani,, take such person into custody
and immediately ‘transport the persom to the
nearest appropriate in-patient wmental health
facility and shall immediately file aspplication
vith the facility for the person's detention. I1f
there is no approgriate in-patient wmental health
focility availsble, the person shall be trans-
ported to a ﬁcﬂﬂ? deas suitable by the mental
health suthority for that county. In no case
shall a jail or similar detention facility be
deemed suitable eicept in an extreme emergency.
Persons detained in a jail or other noumedical
facility shall be lept separate from those persons

charged with or convicted of a crime. (Emphasis
added). .

V.T.C.S. art. 5547-26(a). A "mental health authority" is the agency
designated by the commissicner of the Texas Department of Mental
Health and Mental Retardation to direct, -operate, facilitate and/or
coordinate services in the various service areas of the state.

Article 5547-26(¢), V.T.C.S., requires a physicisn to examine the
verson within 24 hours of apprehension. Unless the physicisn makes
the vritten statement required by article 5547-27 that emergency
detention 1s necessary, the ' person must be released. A person
apprehended under article 55i17-26, may be detained no longer than 24
hours after he is presented to the facflity unless he is taken into
custody asfter noon on Friday or on a Saturday, Sunday or legal
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holiday. In that case, the lii hour detention period begins at 9 s.m,
on the first succeeding business dsy. V.T.C.S. art. 5547-26(f).

The 1983 revision of th: Mental Health Code was undertaken partly
in response to a, federal court ruling that existing provisions for
detention in protective custody violated due process. Dix, The 1983
Revision of the Texas Mental Health Code, 16 St. Mary's L.J. &1
(1984); see Luna v, Van Zant, 554 ¥, Supp. 68 (S.D. Tex. 1982). Luna
v. Van Zsnt, held that the state may not hospitalize en individusl
pending an involuntary civil, comitment hesaring for more than three
days unless a neutral fact finder mskes s probable cause determination
at a hearing where the patient is present.

Article 5547-26, V.T.C.5., sets out in detail circumstances that
authorize the warrantless dotention of a mentally 411 or apparently
mentally 111 persom; it alsc indicates vhen detention in a jail is
permitted. Article 5115 in contrast, primarily establishes require-
ments for physical conditious of a county jail, but it refers in an
ambiguous and incomplete wiy to the jailing of a wmentally 111 or
presumably mentally i1l person who demonstrates homicidal tendencies
and must be restrained fron harming others. Article 5115 does not
state wvho is authorized to place such a person in jail, nor who must
take him to a hospital or release him at the end of 24 hours. 1t does
not state who shall arranie for the individual's admission to a
hospital or mental hospital,

When this provision vas added to article 5115 4n 1957, it
pernitted a 7-day detention. Acts 1957, 55th Leg., ch. 277, at 637,
A 1975 enactment created th¢ Commission on Jail Standards and amended
article 5115 to reduce ths detention to 24 hours. Acts 1975, 64th
Leg., ch., 480, at 1278. Article 5115, 4n our opinion, reflects an
early legislative cffort -to deal with the emergency detention of
persons who had not committed & crime, but whose mental illness or
apparent mental illness ‘made tbem dangerous to others. The period
betwveen 1957 and 1983 saw .1 significant increase in concern for the
legal interests of involuntiry mental patients. Dix, supra at 43,

Article 5547-26 :represmats the later and more detailed legisla-
tive effort to provide for the emergency detention of wmentally 111
persons or parsons rsascnably believed.to be mantally 111. It appears
in a comprebensive code designed to provide access to humane care and
treatment for persons suffering from severe mental illness. V,T.C.S.
art. 5547-2. Among .other purposes, the code sets out to safeguard
i Legal Yiguee. - VUL et TONYSL(T). “un our opinilon, article
5547-26 governs. the emergency detention of persons wvhose wmental
illness represents a serious threat of harm to themselvees or others,
and it prevails over articls 5115 to the extent of any conflict. See
State v. Essley, 404 8.W.2d 296 (Tex. 1966); Pacific Products, Inc. V.
Great Westerp Plywood, Ltd,, 528 $.W.2d4 286 (Tex. Civ. App. ~- Fort
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Worth 1975, no writ); Rober:imon v. State, 406 S.W.2d 90 (Tex. Civ.
App. - Fort Worth 1966, wiit ref'd n.r.e.). The requirements in
article 5115 as to a padded cell and other jail conditions have not
been impliedly repealed, but they are minimum standards which have
been supplemented by rule of the Commission on Jail Standards.

Article 5547-26(s), V.T.C.S., states that a:jail or eimilar
detention facility shall 20t be deemed suitable for emergency
detention except in ap extreiw: emergency. You ask vhat constitutes an
"extreme emergency” under th:ls statute.

Article 5547-26 requirce that even a person who "represents a
substantial risk of serious hares to himself or others unless
immediately restrained" should be taken to a mental health facility
rather than to jail 4f at all possible., The 1985 smendment to article
5547-26 provides that the person shall be transported to a facility
deened suitable by the mentil health authority for the county 4if no
sppropriate in-patient mentsl health facility is available.

What constitutes an “extreme emergency” that would permit
detention of the persor in a jail depends upon the facts of each case.
Factors to be considered would include the imminence of the risk of
harm, the severity of the harm threatened, and the availability
of appropriate mental health facilities. See V.T.C.S. art,
5547-27(8)(1)-(4). Cases which discuss the standard for actual
commitment provide some guidance. For example, in Taylor v. State,
671 S.W.2d 535, 538 (Tex. App. - Houston [1st Dist.] 1983, no writ),
the court held that to comply with standards of due process required
by the Texas and Federal Constitution a person may not be deprived of
his liberty by a temporary involuntary commitment unless the state
establiishes by clear and convincing evidence that there exists a
substantial threat of harm ;0 himself or others. Moreover, the court
stated that the "showing 'must be found(ed] upon actusl dangerous
behavior manifested by some overt act or threat in the recent past."
Article 5547-26 allowe an individual to be placed in jail without a
magistrate's determination that detention is necessary; therefore, the
risk of hare that invokes its procedures is greater and more immediate
than that required under :involuntary cosmitment procedures. See
V.T.C.S. arts, 5547-50, 5547-51.

You .ask wvhether a pe:’snon taken into protective custody under
article 5547-36, V.T.C.$., may be detained in jail. A Motion for an
Order of Protective Custody say be filed only in the court in which an
Application for Court-Ordered Mental Health Services is pending.

V.T.C.S. art. 5547-36(a). The judge may 1ssue the order 1if he
determines :

vh
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(1) that a phyeician has stated his opinion
sod the detailed busie for his opinifon that the
person is mentally !ll; and

{(2) the person presents a substantial risk of
serious harm to himself or others 4f not
impediately restrained pending the hearing; such
hars ssy be demonutrated either by the person's
behavior or by ovidence of severe emotional
distress snd deterioration in his mental condition

to the extent that the person csmnot remain at
li.betty-

V.T.C.S. art. 5547-36{(¢c). A2 order of protective custody directs that
the mentally 111 person be tsken to "an sppropriste in-patient mental
health facility ox other suitable place” and detsined pending a
probable cause hesring. V.I.C.S., art. 53547-36(d). Article 5547-39,

v.Y.C.S., provides for the place and term of detention in protective
custody:

{(a) The head of a facility in which a person
is detained pursuant to an Order for Protective
Custody or his designee shall detain the persom
pending ao Order for Court-Ordered Mental Health
Services issued jursusnt to Section 50 or 51 of
this code, except as provided in this section.

{b) The person detained in protective custody
shall be detained in an sappropriate in-patient
sental health facility. 1€ there 4s no appro-
priste in-pstiert mental health facility avail-
sble, the person shall be detained in a facility
deemed suitable by the mental heslth guthority for-
that county. N> person may be “detalned in pro-
tective custodz in & nonmedical fncﬁ:lg used for
the detention of persona charg th or convicte
of a crime ucept ecsuse of and during an extreme

emergency snd {1 no case for a period of more than
72 &r-. excepting weekende, legal holidays, and
extreme wveather emergencies declared pursuant to-
Subsection (a) of -Section: 38 of this code.
Persons detained in a nonmedical facility shall be

kept separate [rom those petoonl c‘lutgod with or
convicted of a crime,

(¢) 1f the person 4s detained during an
emergency in » nopmedical - facility, the county
health officer shall see that proper care and
wedical attention are made svailable to the person
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held i4n protective custody. . . . (Emphasis
added).

Thus, article 5547-39 expreunsly provides that a person detained in
protective custody may be placed in a jail only in case of an extreme
emergency and for no more thin the time period described in subsection
(b). As with an "extreme emergency” under article 5547-26, an
"extreme emergency” under 5547-36 depende upon the facts in each case.

You finally ask whether a person charged with a crime may be held
1o jail while a determination of his mental capacity is made pursuant
to article 46,02 or article {€.03 of the Code of Criminal Procedure.

Article 46.02 of the code provides for determining whether a
defendant 1is competent to stand trial. "A defendant is presumed
competent to stand trial and shall be found competent to stand trial
unless proved incompetent by & preponderance of the evidence."” Code
Crim. Proc. art. 46,02, $1(b), The jesue of competency may arise
before or during the trial on the merits. Id. §2. When this issue is
raised, the court may appoint experts to examine the defendant and
testify sbout his competency t:o stand trial. 1d4. §3(a). If the court
finds that there is evidence to support a findinmg of incompetency, a
jury is impaneled to decide this question. Id. §4(a). Until the jury
finds him incompetent bssed on s preponderance of the evidence, the
defendant is presumed competent under section 1(b) of article 46.02 of
the Code of Criminal Procedure. See Graham v. State, 566 5.W.24 941

(Tex. Crim. App. 1978); Cross v. State, 446 S.W.2d 314 (Tex. Crim.
App. 1969).

While the question of defendant's competency is being determined,
he remains in custody puriuant to criminal charges. He has been
detained because of these charges, not because he appeared to be
mentally 111. The terms of emergency detention and protective custody
prescribed by articles 5115, 5547-26, and 5547-39, V.T.C.S., do not
apply to custody for criminal charges.

A criminal defendant free on bsil may be ordered to submit to a
wental examination under section 3(b) of article 46.02 of the Code of
Criminal Procedure, If he refuses to, the court may order him into
custody for examination "f>r a reasonable period not to exceed 21
days." Code Crim. Proc. art. 46.02, §3(b).

Article 46.03 of the Code of Criminal Procedure governs the
insanity defense, an affirmntive defense which defendant must raiee in
the trial on the merits and prove by a prepondérance of the evidence.
Code Crim. Proc. art. 46.0)3; see Penasl Code §$2.04, 8.0, The
defendant must also file notice of his intent to raise this defense
before the trial. Code Cxim. Proc. art. 46.03, §2. The court may
order a defendant to subnit to examination with rtespect to the
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inesnity defemse. 1If he is free on bail and refuses to submit to
examination, the court may order him into custody for examination “for
a reasonable period not to exceed 21 days." Code Crim. Proc. art.
46.03, $3(b). Otherwise, the defendant remains in custody or free on
bail, just as if he had not 1aised the insanity defense. The insanity
defense concerns defendant's mental status vhen he committed the crime
and does not necessarily indicate present mental fllness. See Code
Crim. Proc. sart. 46.03, 4 (procedures for determining whether
defendant is mentally 1ll follow determination of not guilty by reason
of insanity). The provision: for detaining someone in jail because he
appears mentally 111 do not become applicable to a criminal defendant
on trial merely because he raised the insanity defense.

SUMMARY

The provisions in article 5115, V.T.C.S., on
holding an apparertly insane person in jeil, have
been iwpliedly repealed to the extent of incon-
eistency by article 5547-26, V.T.C.S. Article
5547-39, V.T.C.S., provides the circumstances
under which & person detained in  protective
custody pursuant to article 5547-36, V.T.C.S., may
be held in jail. A defendant 1in a criminal case
remains a prisomer in jail or free om bail vhile
his competency o stand triasl is determined
pursuant to article 46.02 of the Code of Criminal
Procedure or while the insanity defense under
article 46.03 of the Code of Criminal Procedure is
decided in the trial on the merits.

Very jtruly your

A

JIM MATTOX
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